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Subpart A—General

8§ 1303.1 Purpose and application.

This part prescribes regulations based on section
646 of the Head Start Act, 42 U.S.C. 9841, as it
applies to grantees and current or prospective dele-
gate agencies engaged in or wanting to engage in
the operation of Head Start programs under the Act.
It prescribes the procedures for appeals by current

and prospective delegate agencies from specified
actions or inaction by grantees. It also provides
procedures for reasonable notice and opportunity to
show cause in cases of suspension of financial as-
sistance by the responsible HHS official and for an
appeal to the Departmental Appeals Board by
grantees in cases of denial of refunding, termination
of financial assistance, and suspension of financial
assistance.

§ 1303.2 Definitions.

As used in this part:

Act means the Head Start Act, 42 U.S.C. section
9831, et seq.

ACYF means the Administration on Children,
Youth and Families in the Department of Health
and Human Services, and includes Regional staff.

Agreement means either a grant or a contract be-
tween a grantee and a delegate agency for the con-
duct of all or part of the grantee's Head Start pro-
gram.

Day means the 24 hour period beginning at 12
a.m. local time and continuing for the next 24 hour
period. It includes all calendar days unless other-
wise expressly noted.

Delegate Agency means a public or private non-
profit organization or agency to which a grantee has
delegated by written agreement the carrying out of
all or part of its Head Start program.

Denial of Refunding means the refusal of a fund-
ing agency to fund an application for a continuation
of a Head Start program for a subsequent program
year when the decision is based on a determination
that the grantee has improperly conducted its pro-
gram, or is incapable of doing so properly in the
future, or otherwise is in violation of applicable
law, regulations, or other policies.

Funding Agency means the agency that provides
funds directly to either a grantee or a delegate
agency. ACYF is the funding agency for a grantee,
and a grantee is the funding agency for a delegate
agency.

Grantee means the local public or private non-
profit agency which has been designated as a Head
Start agency under 42 U.S.C. 9836 and which has
been granted financial assistance by the responsible
HHS official to operate a Head Start program.

Interim Grantee means an agency which has been
appointed to operate a Head Start program for a
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period of time not to exceed one year while an ap-
peal of a denial of refunding, termination or suspen-
sion action is pending.

Prospective Delegate Agency means a public or
private non-profit agency or organization which has
applied to a grantee to serve as a delegate agency.

Responsible HHS Official means the official who
is authorized to make the grant of financial assis-
tance to operate a Head Start program or his or her
designee.

Submittal means the date of actual receipt or the
date the material was served in accordance with
Sec. 1303.5 of this part for providing documents or
notices of appeals, and similar matters, to either
grantees, delegate agencies, prospective delegate
agencies, or ACYF.

Substantial Rejection means that a funding
agency requires that the funding of a current dele-
gate agency be reduced to 80 percent or less of the
current level of operations for any reason other than
a determination that the delegate agency does not
need the funds to serve all the eligible persons it
proposes to serve.

Suspension of a grant means temporary with-
drawal of the grantee's authority to obligate grant
funds pending corrective action by the grantee.

Termination of a grant or delegate agency agree-
ment means permanent withdrawal of the grantee's
or delegate agency's authority to obligate previously
awarded grant funds before that authority would
otherwise expire. It also means the voluntary relin-
quishment of that authority by the grantee or dele-
gate agency. Termination does not include:

(1) Withdrawal of funds awarded on the basis of
the grantee's or delegate agency's underestimate of
the unobligated balance in a prior period;

(2) Refusal by the funding agency to extend a
grant or award additional funds (such as refusal to
make a competing or noncompeting continuation
renewal, extension or supplemental award);

(3) Withdrawal of the unobligated balance as of
the expiration of a grant;

(4) Annulment, i.e., voiding of a grant upon de-
termination that the award was obtained fraudu-
lently or was otherwise illegal or invalid from its
inception.

Work day means any 24 hour period beginning at
12 a.m. local time and continuing for 24 hours. It
excludes Saturdays, Sundays, and legal holidays.
Any time ending on one of the excluded days shall
extend to 5 p.m. of the next full work day.
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§ 1303.3 Right to attorney, attorney fees, and
travel costs.

(a) All parties to proceedings under this part, in-
cluding informal proceedings, have the right to be
represented by an attorney.

(1) Attorney fees may be charged to the program
grant in an amount equal to the usual and customary
fees charged in the locality. However, such fees
may not exceed $250.00 per day, adjusted annually
to reflect the percentage change in the Consumer
Price Index for All Urban Consumers (issued by the
Bureau of Labor Statistics) beginning one year after
the effective date of these regulations. The grantee
or delegate agency may use current operating funds
to pay these costs. The fees of only one attorney
may be charged to the program grant with respect to
a particular dispute. Such fees may not be charged
if the grantee or delegate agency has an attorney on
its staff, or if it has a retainer agreement with an
attorney which fully covers fees connected with
litigation. The grantee or delegate agency shall have
the burden of establishing the usual and customary
fees and shall furnish documentation to support that
determination that is satisfactory to the responsible
HHS official.

(2) A grantee or delegate agency may designate
up to two persons to attend and participate in pro-
ceedings held under this Part. Travel and per diem
costs of such persons, and of an attorney represent-
ing the grantee or delegate agency, shall not exceed
those allowable under Standard Governmental
Travel Regulations in effect at the time of the
travel.

(b) In the event that use of program funds under
this section would result in curtailment of program
operations or inability to liquidate prior obligations,
the party so affected may apply to the responsible
HHS official for payment of these expenses.

(c) The responsible HHS official, upon being sat-
isfied that these expenditures would result in cur-
tailment of program operations or inability to liqui-
date prior obligations, must make payment there-
fore to the affected party by way of reimbursement
from currently available funds.

§ 1303.4 Remedies.

The procedures established by subparts B and C
of this Part shall not be construed as precluding
ACYF from pursuing any other remedies author-
ized by law.

§ 1303.5 Service of process.

Whenever documents are required to be filed or
served under this part, or notice provided under this
part, certified mail shall be used with a return re-
ceipt requested. Alternatively, any other system
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may be used that provides proof of the date of re-
ceipt of the documents by the addressee. If this
regulation is not complied with, and if a party al-
leges that it failed to receive documents allegedly
sent to it, there will be a rebuttable presumption that
the documents or notices were not sent as required
by this part, or as alleged by the party that failed to
use the required mode of service. The presumption
may be rebutted only by a showing supported by a
preponderance of evidence that the material was in
fact submitted in a timely manner.

8§ 1303.6 Successor agencies and officials.

Wherever reference is made to a particular Fed-
eral agency, office, or official it shall be deemed to
apply to any other agency, office, or official which
subsequently becomes responsible for administra-
tion of the program or any portion of it.

§ 1303.7 Effect of failure to file or serve docu-
ments in a timely manner.

(@) Whenever an appeal is not filed within the
time specified in these or related regulations, the
potential appellant shall be deemed to have con-
sented to the proposed action and to have waived all
rights of appeal.

(b) Whenever a party has failed to file a response
or other submission within the time required in
these regulations, or by order of an appropriate
HHS responsible official, the party shall be deemed
to have waived the right to file such response or
submission.

(c) A party fails to comply with the requisite
deadlines or time frames if it exceeds them by any
amount.

(d) The time to file an appeal, response, or other
submission may be waived in accordance with Sec.
1303.8 of this part.

8 1303.8 Waiver of requirements.

(@) Any procedural requirements required by
these regulations may be waived by the responsible
HHS official or such waiver requests may be
granted by the Departmental Appeals Board in
those cases where the Board has jurisdiction. Re-
quests for waivers must be in writing and based on
good cause.

(b) Approvals of waivers must be in writing and
signed by the responsible HHS official or by the
Departmental Appeals Board when it has jurisdic-
tion.

(c) "Good cause" consists of the following:

(1) Litigation dates cannot be changed,;

(2) Personal emergencies pertaining to the health
of a person involved in and essential to the proceed-
ing or to a member of that person's immediate fam-
ily, spouse, parents, or siblings;
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(3) The complexity of the case is such that prepa-
ration of the necessary documents cannot reasona-
bly be expected to be completed within the standard
time frames;

(4) Other matters beyond the control of the party
requesting the waiver, such as strikes and natural
disasters.

(d) Under no circumstances may "good cause"
consist of a failure to meet a deadline due to the
oversight of either a party or its representative.

(e) Waivers of timely filing or service shall be
granted only when necessary in the interest of fair-
ness to all parties, including the Federal agency.
They will be granted sparingly as prompt resolution
of disputes is a major goal of these regulations. The
responsible HHS official or the Departmental Ap-
peals Board shall have the right, on own motion or
on motion of a party, to require such documentation
as deemed necessary in support of a request for a
waiver.

(f) A request for an informal meeting by a dele-
gate agency, including a prospective delegate
agency, may be denied by the responsible HHS
official, on motion of the grantee or on his or her
own motion, if the official concludes that the writ-
ten appeal fails to state plausible grounds for re-
versing the grantee's decision or the grantee's fail-
ure to act on an application.

(9) The requirements of this section may not be
waived.

Subpart B—Appeals by Grantees

§ 1303.10 Purpose.

() This subpart establishes rules and procedures
for the suspension of a grantee, denial of a grantee's
application for refunding, or termination of assis-
tance under the Act for circumstances related to the
particular grant, such as ineffective or improper use
of Federal funds or for failure to comply with appli-
cable laws, regulations, policies, instructions, assur-
ances, terms and conditions or, in accordance with
part 1302 of this chapter, upon loss by the grantee
of legal status or financial viability.

(b) This subpart does not apply to any adminis-
trative action based upon any violation, or alleged
violation, of title VI of the Civil Rights Act of
1964.

§ 1303.11 Suspension on notice and opportunity
to show cause.

(a) After receiving concurrence from the Com-
missioner, ACYF, the responsible HHS official
may suspend financial assistance to a grantee in
whole or in part for breach or threatened breach of
any requirement stated in Sec. 1303.10 pursuant to
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notice and opportunity to show cause why assis-
tance should not be suspended.

(b) The responsible HHS official will notify the
grantee as required by Sec. 1303.5 or by telegram
that ACYF intends to suspend financial assistance,
in whole or in part, unless good cause is shown why
such action should not be taken. The notice will
include:

(1) The grounds for the proposed suspension;

(2) The effective date of the proposed suspen-
sion;

(3) Information that the grantee has the opportu-
nity to submit written material in opposition to the
intended suspension and to meet informally with
the responsible HHS official regarding the intended
suspension;

(4) Information that the written material must be
submitted to the responsible HHS official at least
seven days prior to the effective date of the pro-
posed suspension and that a request for an informal
meeting must be made in writing to the responsible
HHS official no later than seven days after the day
the notice of intention to suspend was mailed to the
grantee;

(5) Invitation to correct the deficiency by volun-
tary action; and

(6) A copy of this subpart.

(c) If the grantee requests an informal meeting,
the responsible HHS official will fix a time and
place for the meeting. In no event will such meeting
be scheduled less than seven days after the notice of
intention to suspend was sent to the grantee.

(d) The responsible HHS official may at his or
her discretion extend the period of time or date for
making requests or submitting material by the
grantee and will notify the grantee of any such ex-
tension.

(e) At the time the responsible HHS official
sends the notice of intention to suspend financial
assistance to the grantee, the official will send a
copy of it to any delegate agency whose activities
or failures to act are a substantial cause of the pro-
posed suspension, and will inform such delegate
agency that it is entitled to submit written material
in opposition and to participate in the informal
meeting with the responsible HHS official if one is
held. In addition, the responsible HHS official may
give such notice to any other Head Start delegate
agency of the grantee.

(f) Within three days of receipt of the notice of
intention to suspend financial assistance, the
grantee shall send a copy of such notice and a copy
of this subpart to all delegate agencies which would
be financially affected by the proposed suspension
action. Any delegate agency that wishes to submit
written material may do so within the time stated in
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the notice. Any delegate agency that wishes to par-
ticipate in the informal meeting regarding the in-
tended suspension, if not otherwise afforded a right
to participate, may request permission to do so from
the responsible HHS official, who may grant or
deny such permission. In acting upon any such re-
quest from a delegate agency, the responsible HHS
official will take into account the effect of the pro-
posed suspension on the particular delegate agency,
the extent to which the meeting would become un-
duly complicated as a result of granting such per-
mission, and the extent to which the interests of the
delegate agency requesting such permission appear
to be adequately represented by other participants.

(g) The responsible HHS official will consider
any timely material presented in writing, any mate-
rial presented during the course of the informal
meeting as well as any showing that the grantee has
adequately corrected the deficiency which led to the
suspension proceedings. The decision of the re-
sponsible HHS official will be made within five
days after the conclusion of the informal meeting,
or, if no informal meeting is held, within five days
of receipt by the responsible HHS official of written
material from all concerned parties. If the responsi-
ble HHS official concludes that the grantee has
failed to show cause why financial assistance
should not be suspended, the official may suspend
financial assistance in whole or in part and under
such terms and conditions as he or she specifies.

(h) Notice of such suspension will be promptly
transmitted to the grantee as required in Sec. 1303.5
of this part or by some other means showing the
date of receipt, and shall become effective upon
delivery or on the date delivery is refused or the
material is returned. Suspension shall not exceed 30
days unless the responsible HHS official and the
grantee agree to a continuation of the suspension
for an additional period of time. If termination pro-
ceedings are initiated in accordance with Sec.
1303.14, the suspension of financial assistance will
be rescinded.

(i) New obligations incurred by the grantee dur-
ing the suspension period will be not be allowed
unless the granting agency expressly authorizes
them in the notice of suspension or an amendment
to it. Necessary and otherwise allowable costs
which the grantee could not reasonably avoid dur-
ing the suspension period will be allowed if they
result from obligations properly incurred by the
grantee before the effective date of the suspension
and not in anticipation of suspension or termination.
At the discretion of the granting agency, third-party
in-kind contributions applicable to the suspension
period may be allowed in satisfaction of cost shar-
ing or matching requirements.
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(i) The responsible HHS official may appoint an
agency to serve as an interim grantee to operate the
program until the grantee's suspension is lifted.

(k) The responsible HHS official may modify the
terms, conditions and nature of the suspension or
rescind the suspension action at any time on his or
her own initiative or upon a satisfactory showing
that the grantee has adequately corrected the defi-
ciency which led to the suspension and that repeti-
tion is not threatened. Suspension partly or fully
rescinded may, at the discretion of the responsible
HHS official, be re-imposed with or without further
proceedings, except that the total time of suspen-
sion may not exceed 30 days unless termination
proceedings are initiated in accordance with Sec.
1303.14 or unless the responsible HHS official and
the grantee agree to continuation of the suspension
for an additional period of time. If termination pro-
ceedings are initiated, the suspension of financial
assistance will be rescinded.

§ 1303.12 Summary suspension and opportunity
to show cause.

(a) After receiving concurrence from the Com-
missioner, ACYF, the responsible HHS official
may suspend financial assistance in whole or in part
without prior notice and an opportunity to show
cause if it is determined that immediate suspension
is necessary because of a serious risk of:

(1) Substantial injury to property or loss of pro-
ject funds; or

(2) Violation of a Federal, State, or local criminal
statute; or

(3) If staff or participants' health and safety are at
risk.

(b) The notice of summary suspension will be
given to the grantee as required by Sec. 1303.5 of
this part, or by some other means showing the date
of receipt, and shall become effective on delivery or
on the date delivery is refused or the material is
returned unclaimed.

(c) The notice must include the following items:

(1) The effective date of the suspension;

(2) The grounds for the suspension;

(3) The extent of the terms and conditions of any
full or partial suspension;

(4) A statement prohibiting the grantee from
making any new expenditures or incurring any new
obligations in connection with the suspended por-
tion of the program; and

(5) A statement advising the grantee that it has an
opportunity to show cause at an informal meeting
why the suspension should be rescinded. The re-
quest for an informal meeting must be made by the
grantee in writing to the responsible HHS official
no later than five workdays after the effective date
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of the notice of summary suspension as described in
paragraph (b) of this section.

(d) If the grantee requests in writing the opportu-
nity to show cause why the suspension should be
rescinded, the responsible HHS official will fix a
time and place for an informal meeting for this pur-
pose. This meeting will be held within five work-
days after the grantee's request is received by the
responsible HHS official. Notwithstanding the pro-
visions of this paragraph, the responsible HHS offi-
cial may proceed to deny refunding or initiate ter-
mination proceedings at any time even though fi-
nancial assistance of the grantee has been sus-
pended in whole or in part.

(e) Notice of summary suspension must also be
furnished by the grantee to its delegate agencies
within two workdays of its receipt of the notice
from ACYF by certified mail, return receipt re-
quested, or by any other means showing dates of
transmittal and receipt or return as undeliverable or
unclaimed. Delegate agencies affected by the sum-
mary suspension have the right to participate in the
informal meeting as set forth in paragraph (d) of
this section.

(f) The effective period of a summary suspension
of financial assistance may not exceed 30 days
unless:

(1) The conditions creating the summary suspen-
sion have not been corrected; or

(2) The parties agree to a continuation of the
summary suspension for an additional period of
time; or

(3) The grantee, in accordance with paragraph (d)
of this section, requests an opportunity to show
cause why the summary suspension should be re-
scinded, in which case it may remain in effect in
accordance with paragraph (h) of this section; or

(4) Termination or denial of refunding proceed-
ings are initiated in accordance with Sec. 1303.14
or Sec. 1303.15.

(g) Any summary suspension that remains in ef-
fect for more than 30 days is subject to the require-
ments of Sec. 1303.13 of this part. The only excep-
tions are where there is an agreement under para-
graph (f)(2) of this section, or the circumstances
described in paragraph (f)(4) or (h)(1) of this sec-
tion exist.

(h)(1) If the grantee requests an opportunity to
show cause why a summary suspension should be
rescinded, the suspension of financial assistance
will continue in effect until the grantee has been
afforded such opportunity and a decision has been
made by the responsible HHS official.

(2) If the suspension continues for more than 30
days, the suspension remains in effect even if it is
appealed to the Departmental Appeals Board.
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(3) Notwithstanding any other provisions of these
or other regulations, if a denial of refunding occurs
or a termination action is instituted while the sum-
mary suspension is in effect, the suspension shall
merge into the later action and funding shall not be
available until the action is rescinded or a decision
favorable to the grantee is rendered.

(i) The responsible HHS official must consider
any timely material presented in writing, any mate-
rial presented during the course of the informal
meeting, as well as any other evidence that the
grantee has adequately corrected the deficiency
which led to the summary suspension.

(i) A decision must be made within five work
days after the conclusion of the informal meeting
with the responsible HHS official. If the responsible
HHS official concludes, after considering the in-
formation provided at the informal meeting, that the
grantee has failed to show cause why the suspen-
sion should be rescinded, the responsible HHS offi-
cial may continue the suspension, in whole or in
part and under the terms and conditions specified in
the notice of suspension.

(k) New obligations incurred by the grantee dur-
ing the suspension period will not be allowed unless
the granting agency expressly authorizes them in
the notice of suspension or by an amendment to the
notice. Necessary and otherwise allowable costs
which the grantee could not reasonably avoid dur-
ing the suspension period will be allowed if they
result from obligations properly incurred by the
grantee before the effective date of the suspension
and not in anticipation of suspension, denial of re-
funding or termination.

() The responsible HHS official may appoint an
agency to serve as an interim grantee to operate the
program until either the grantee's summary suspen-
sion is lifted or a new grantee is selected in accor-
dance with subpart B of this part.

(m) At the discretion of the funding agency,
third-party in-kind contributions applicable to the
suspension period may be allowed in satisfaction of
cost sharing or matching requirements.

(n) The responsible HHS official may modify the
terms, conditions and nature of the summary sus-
pension or rescind the suspension action at any time
upon receiving satisfactory evidence that the
grantee has adequately corrected the deficiency
which led to the suspension and that the deficiency
will not occur again. Suspension partly or fully re-
scinded may, at the discretion of the responsible
HHS official, be reimposed with or without further
proceedings.

§1303.12-1302.13

§ 1303.13 Appeal by a grantee of a suspension
continuing for more than 30 days.

(a) This section applies to summary suspensions
that are initially issued for more than 30 days and
summary suspensions continued for more than 30
days except those identified in paragraph Sec.
1303.12(g) of this part.

(b) After receiving concurrence from the Com-
missioner, ACYF, the responsible HHS official
may suspend a grant for more than 30 days. A sus-
pension may, among other bases, be imposed for
the same reasons that justify termination of finan-
cial assistance or which justify a denial of refunding
of a grant.

(c) A notice of a suspension under this section
shall set forth:

(1) The reasons for the action;

(2) The duration of the suspension, which may be
indefinite;

(3) The fact that the action may be appealed to
the Departmental Appeals Board and the time
within which it must be appealed.

(d) During the period of suspension a grantee
may not incur any valid obligations against Federal
Head Start grant funds, nor may any grantee expen-
diture or provision of in-kind services or items of
value made during the period be counted as apply-
ing toward any required matching contribution re-
quired of a grantee, except as otherwise provided in
this part.

(e) The responsible HHS official may appoint an
agency to serve as an interim grantee to operate the
program until either the grantee's suspension is
lifted or a new grantee is selected in accordance
with subparts B and C of 45 CFR part 1302.

(f) Any appeal to the Departmental Appeals
Board must be made within five days of the
grantee's receipt of notice of suspension or return of
the notice as undeliverable, refused, or unclaimed.
Such an appeal must be in writing and it must fully
set forth the grounds for the appeal and be accom-
panied by all documentation that the grantee be-
lieves is relevant and supportive of its position.

All such appeals shall be addressed to the De-
partmental Appeals Board, and the appellant will
send a copy of the appeal to the Commissioner,
ACYF, and the responsible HHS official. Appeals
will be governed by the Departmental Appeals
Board's regulations at 45 CFR part 16, except as
otherwise provided in the Head Start appeals regu-
lations. Any grantee requesting a hearing as part of
its appeal shall be afforded one by the Departmental
Appeals Board.

(g) If a grantee is successful on its appeal any
costs incurred during the period of suspension that
are otherwise allowable may be paid with Federal
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grant funds. Moreover, any cash or in-kind contri-
butions of the grantee during the suspension period
that are otherwise allowable may be counted toward
meeting the grantee's non-Federal share require-
ment.

(h) If a grantee's appeal is denied by the Depart-
mental Appeals Board, but the grantee is subse-
quently restored to the program because it has cor-
rected those conditions which warranted the sus-
pension, its activities during the period of the sus-
pension remain outside the scope of the program.
Federal funds may not be used to offset any costs
during the period, nor may any cash or in-kind con-
tributions received during the period be used to
meet non-Federal share requirements.

(i) If the Federal agency institutes termination
proceedings during a suspension, or denies refund-
ing, the two actions shall merge and the grantee
need not file a new appeal. Rather, the Departmen-
tal Appeals Board will be notified by the Federal
agency and will automatically be vested with juris-
diction over the termination action or the denial of
refunding and will, pursuant to its rules and proce-
dures, permit the grantee to respond to the notice of
termination. In a situation where a suspension ac-
tion is merged into a termination action in accor-
dance with this section, the suspension continues
until there is an administrative decision by the De-
partmental Appeals Board on the grantee's appeal.

8§ 1303.14 Appeal by a grantee from a termina-
tion of financial assistance.

(a) After receiving concurrence from the Com-
missioner, ACYF, the responsible HHS official
may terminate financial assistance to a grantee.
Financial assistance may be terminated in whole or
in part.

(b) Financial assistance may be terminated for
any or all of the following reasons:

(1) The grantee is no longer financially viable;

(2) The grantee has lost the requisite legal status
or permits;

(3) The grantee has failed to comply with the re-
quired fiscal or program reporting requirements
applicable to grantees in the Head Start program;

(4) The grantee has failed to timely correct one or
more deficiencies as defined in 45 CFR Part 1304;

(5) The grantee has failed to comply with the eli-
gibility requirements and limitations on enrollment
in the Head Start program, or both;

(6) The grantee has failed to comply with the
Head Start grants administration requirements set
forth in 45 CFR part 1301;

(7) The grantee has failed to comply with the re-
quirements of the Head Start Act;
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(8) The grantee is debarred from receiving Fed-
eral grants or contracts;

(9) The grantee fails to abide by any other terms
and conditions of its award of financial assistance,
or any other applicable laws, regulations, or other
applicable Federal or State requirements or policies.

(c) A notice of termination shall set forth:

(1) The legal basis for the termination under
paragraph (b) of this section, the factual findings on
which the termination is based or reference to spe-
cific findings in another document that form the
basis for the termination (such as reference to item
numbers in an on-site review report or instrument),
and citation to any statutory provisions, regulations,
or policy issuances on which ACF is relying for its
determination.

(2) The fact that the termination may be appealed
within 30 days to the Departmental Appeals Board
(with a copy of the appeal sent to the responsible
HHS official and the Commissioner, ACYF) and
that such appeal shall be governed by 45 CFR part
16, except as otherwise provided in the Head Start
appeals regulations, and that any grantee that re-
quests a hearing shall be afforded one, as mandated
by 42. U.S.C. 9841.

(3) That the appeal may be made only by the
Board of Directors of the grantee or an official act-
ing on behalf of such Board.

(4) That, if the activities of a delegate agency are
the basis, in whole or in part, for the proposed ter-
mination, the identity of the delegate agency.

(5) That the grantee's appeal must meet the re-
quirements set forth in paragraph (d) of this section.

(6) That a failure by the responsible HHS official
to meet the requirements of this paragraph may
result in the dismissal of the termination action
without prejudice, or the remand of that action for
the purpose of reissuing it with the necessary cor-
rections.

(d) A grantee's appeal must:

(1) Be in writing;

(2) Specifically identify what factual findings are
disputed;

(3) Identify any legal issues raised, including
relevant citations;

(4) Include an original and two copies of each
document the grantee believes is relevant and sup-
portive of its position (unless the grantee has ob-
tained permission from the Departmental Appeals
Board to submit fewer copies);

(5) Include any request for specifically identified
documents the grantee wishes to obtain from ACF
and a statement of the relevance of the requested
documents, and a statement that the grantee has
attempted informally to obtain the documents from
ACF and was unable to do so;
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(6) Grantees may submit additional documents
within 14 days of receipt of the documentation
submitted by ACF in response to the grantee's ap-
peal and initial submittals. The ACF response to the
appeal and initial submittals of the grantee shall be
filed no later than 30 days after ACF's receipt of the
material. In response to such a submittal, ACF may
submit additional documents should it have any, or
request discovery in connection with the new
documents, or both, but must do so within 10 days
of receipt of the additional filings;

(7) Include a statement on whether the grantee is
requesting a hearing; and

(8) Be filed with the Departmental Appeals
Board and be served on the responsible HHS offi-
cial who issued the termination notice and on the
Commissioner of ACYF. The grantee must also
serve a copy of the appeal on any delegate agency
that would be financially affected at the time the
grantee files its appeal.

(e) The Departmental Appeals Board sanctions
with respect to a grantee's failure to comply with
the provisions of paragraph (d) of this section are as
follows:

(1) If in the judgment of the Departmental Ap-
peals Board a grantee has failed to substantially
comply with the provisions of the preceding para-
graphs of this section, its appeal must be dismissed
with prejudice.

(2) If the Departmental Appeals Board concludes
that the grantee's failures are not substantial, but are
confined to one or a few specific instances, it shall
bar the submittal of an omitted document, or pre-
clude the raising of an argument or objection not
timely raised in the appeal, or deny a request for a
document or other "discovery"” request not timely
made.

(3) The sanctions set forth in paragraphs (e)(1)
and (2) of this section shall not apply if the De-
partmental Appeals Board determines that the
grantee has shown good cause for its failure to
comply with the relevant requirements. Delays in
obtaining representation shall not constitute good
cause. Matters within the control of its agents and
attorneys shall be deemed to be within the control
of the grantee.

(f) (1) During a grantee's appeal of a termination
decision, funding will continue until an adverse
decision is rendered or until expiration of the then
current budget period. At the end of the current
budget period, if a decision has not been rendered,
the responsible HHS official shall award an interim
grant to the grantee until a decision is made.

(2) If a grantee's funding has been suspended, no
funding shall be available during the termination
proceedings, or at any other time, unless the action
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is rescinded or the grantee's appeal is successful.
An interim grantee will be appointed during the
appeal period.

(3) If a grantee does not appeal an administrative
decision to court within 30 days of its receipt of the
decision, a replacement grantee will be immediately
sought. An interim grantee may be named, if
needed, pending the selection of a replacement
grantee.

(4) An interim grantee may be sought even
though the grantee has appealed an administrative
decision to court within 30 days, if the responsible
HHS official determines it necessary to do so. Ex-
amples of circumstances that warrant an interim
grantee are to protect children and families from
harm and Federal funds from misuse or dissipation
or both.

(g) If the Departmental Appeals Board informs a
grantee that a proposed termination action has been
set down for hearing, the grantee shall, within five
days of its receipt of this notice, send a copy of it to
all delegate agencies which would be financially
affected by the termination and to each delegate
agency identified in the notice. The grantee shall
send the Departmental Appeals Board and the re-
sponsible HHS official a list of all delegate agen-
cies notified and the dates of notification.

(h) If the responsible HHS official initiated ter-
mination proceedings because of the activities of a
delegate agency, that delegate agency may partici-
pate in the hearing as a matter of right. Any other
delegate agency, person, agency or organization
that wishes to participate in the hearing may request
permission to do so from the Departmental Appeals
Board. Any request for participation, including a
request by a delegate agency, must be filed within
30 days of the grantee's appeal.

(i) The results of the proceeding and any measure
taken thereafter by ACYF pursuant to this part shall
be fully binding upon the grantee and all its dele-
gate agencies, whether or not they actually partici-
pated in the hearing.

(J) A grantee may waive a hearing and submit
written information and argument for the record.
Such material shall be submitted within a reason-
able period of time to be fixed by the Departmental
Appeals Board upon the request of the grantee. The
failure of a grantee to request a hearing, or to ap-
pear at a hearing for which a date had been set,
unless excused for good cause, shall be deemed a
waiver of the right to a hearing and consent to the
making of a decision on the basis of written infor-
mation and argument submitted by the parties to the
Departmental Appeals Board.

(k) The responsible HHS official may attempt, ei-
ther personally or through a representative, to
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resolve the issues in dispute by informal means
prior to the hearing.

[57 FR 59264, Dec. 14, 1992, as amended at 61 FR 57226, Nov.
5, 1996; 65 FR 4768, Feb. 1, 2000]

8§ 1303.15 Appeal by a grantee from a denial of
refunding.

(a) After receiving concurrence from the Com-
missioner, ACYF, a grantee's application for re-
funding may be denied by the responsible HHS
official for circumstances described in paragraph
(c) of this section.

(b) When an intention to deny a grantee's applica-
tion for refunding is arrived at on a basis to which
this subpart applies, the responsible HHS official
will provide the grantee as much advance notice
thereof as is reasonably possible, in no event later
than 30 days after the receipt by ACYF of the ap-
plication. The notice will inform the grantee that it
has the opportunity for a full and fair hearing on
whether refunding should be denied.

(1) Such appeals shall be governed by 45 CFR
part 16, except as otherwise provided in the Head
Start appeals regulations. Any grantee which re-
quests a hearing shall be afforded one, as mandated
by 42 U.S.C. 9841.

(2) Any such appeals must be filed within 30
days after the grantee receives notice of the deci-
sion to deny refunding.

(c) Refunding of a grant may be denied for any or
all of the reasons for which a grant may be termi-
nated, as set forth in Sec. 1303.14(b) of this part.

(d) Decisions to deny refunding shall be in writ-
ing, signed by the responsible HHS official, dated,
and sent in compliance with Sec. 1303.5 of this part
or by telegram, or by any other mode establishing
the date sent and received by the addressee, or the
date it was determined delivery could not be made,
or the date delivery was refused. A Notice of Deci-
sion shall contain:

(1) The legal basis for the denial of refunding un-
der paragraph (c) of this section, the factual find-
ings on which the denial of refunding is based or
references to specific findings in another document
that form the basis for the denial of refunding (such
as reference to item numbers in an on-site review
report or instrument), and citation to any statutory
provisions, regulations or policy issuances on which
ACF is relying for its determination.

(2) The identity of the delegate agency, if the ac-
tivities of that delegate agency are the basis, in
whole or in part, for the proposed denial of refund-
ing; and

(3) If the responsible HHS official has initiated
denial of refunding proceedings because of the ac-
tivities of a delegate agency, the delegate agency
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may participate in the hearing as a matter of right.
Any other delegate agency, person, agency or or-
ganization that wishes to participate in the hearing
may request permission to do so from the Depart-
mental Appeals Board. Any request for participa-
tion, including a request by a delegate agency, must
be filed within 30 days of the grantee's appeal.

(4) A statement that failure of the notice of denial
of refunding to meet the requirements of this para-
graph may result in the dismissal of the denial of
refunding action without prejudice, or the remand
of that action for the purpose of reissuing it with the
necessary corrections.

(e) The appeal may be made only by the Board of
Directors of the grantee or by an official acting on
behalf of such Board.

(f) If the responsible HHS official has initiated
denial of refunding proceedings because of the ac-
tivities of a delegate agency, that delegate agency
may participate in the hearing as a matter of right.
Any other delegate agency, person, agency or or-
ganization that wishes to participate in the hearing
may request permission to do so from the Depart-
mental Appeals Board. Any request for participa-
tion, including a request by a delegate agency, must
be filed within 30 days of the grantee's appeal.

(g) Paragraphs (i), (j), and (k) of 45 CFR 1303.14
shall apply to appeals of denials of refunding.

(h) The Departmental Appeals Board sanctions
with respect to a grantee's appeal of denial of re-
funding are as follows:

(1) If in the judgment of the Departmental Ap-
peals Board a grantee has failed to substantially
comply with the provisions of the preceding para-
graphs of this section, its appeal must be dismissed
with prejudice.

(2) If the Departmental Appeals Board concludes
that the grantee's failure to comply is not substan-
tial, but is confined to one or a few specific in-
stances, it shall bar the submittal of an omitted
document, or preclude the raising of an argument or
objection not timely raised in the appeal, or deny a
request for a document or other "discovery" request
not timely made.

(3) The sanctions set forth in paragraphs (h)(1)
and (2) of this section shall not apply if the De-
partmental Appeals Board determines that a grantee
has shown good cause for its failure to comply with
the relevant requirements. Delays in obtaining rep-
resentation shall not constitute good cause. Matters
within the control of its agents and attorneys shall
be deemed to be within the control of the grantee.

[57 FR 59264, Dec. 14, 1992, as amended at 65
FR 4769, Feb. 1, 2000]
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§ 1303.16 Conduct of hearing.

(@) The presiding officer shall conduct a full and
fair hearing, avoid delay, maintain order, and make
a sufficient record of the facts and issues. To ac-
complish these ends, the presiding officer shall
have all powers authorized by law, and may make
all procedural and evidentiary rulings necessary for
the conduct of the hearing. The hearing shall be
open to the public unless the presiding officer for
good cause shown otherwise determines.

(b) Communications outside the record are pro-
hibited as provided by 45 CFR 16.17.

(c) Both ACYF and the grantee are entitled to
present their case by oral or documentary evidence,
to submit rebuttal evidence and to conduct such
examination and cross-examination as may be re-
quired for a full and true disclosure of all facts bear-
ing on the issues. The issues shall be those stated in
the notice required to be filed by paragraph (g) of
this section, those stipulated in a pre-hearing con-
ference or those agreed to by the parties.

(d) Prepared written direct testimony will be used
in appeals under this part in lieu of oral direct tes-
timony. When the parties submit prepared written
direct testimony, witnesses must be available at the
hearing for cross-examination and redirect exami-
nation. If a party can show substantial hardship in
using prepared written direct testimony, the De-
partmental Appeals Board may exempt it from the
requirement. However, such hardship must be more
than difficulty in doing so, and it must be shown
with respect to each witness.

(e) In addition to ACYF, the grantee, and any
delegate agencies which have a right to appear, the
presiding officer may permit the participation in the
proceedings of such persons or organizations as
deemed necessary for a proper determination of the
issues involved. Such participation may be limited
to those issues or activities which the presiding of-
ficer believes will meet the needs of the proceeding,
and may be limited to the filing of written material.

(f) Any person or organization that wishes to par-
ticipate in a proceeding may apply for permission to
do so from the Departmental Appeals Board. This
application must be made within 30 days of the
grantee's appeal in the case of the appeal of termi-
nation or denial of refunding, and as soon as possi-
ble after the notice of suspension has been received
by the grantee. It must state the applicant's interest
in the proceeding, the evidence or arguments the
applicant intends to contribute, and the necessity for
the introduction of such evidence or arguments.

(g) The presiding officer shall permit or deny
such participation and shall give notice of his or her
decision to the applicant, the grantee, and ACYF,
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and, in the case of denial, a brief statement of the
reasons therefor. Even if previously denied, the
presiding officer may subsequently permit such
participation if, in his or her opinion, it is warranted
by subsequent circumstances. If participation is
granted, the presiding officer shall notify all parties
of that fact and may, in appropriate cases, include in
the notification a brief statement of the issues as to
which participation is permitted.

(h) The Departmental Appeals Board will send
the responsible HHS official, the grantee and any
other party a notice which states the time, place,
nature of the hearing, and the legal authority and
jurisdiction under which the hearing is to be held.
The notice will also identify with reasonable speci-
ficity and ACYF requirements which the grantee is
alleged to have violated. The notice will be served
and filed not later than ten work days prior to the
hearing.

[57 FR 59264, Dec. 14, 1992, as amended at 65 FR 4769, Feb. 1,
2000]

8§ 1303.17 Time for hearing and decision.

(a) Any hearing on an appeal by a grantee from a
notice of suspension, termination, or denial of re-
funding must be commenced no later than 120 days
from the date the grantee's appeal is received by the
Departmental Appeals Board. The final decision in
an appeal whether or not there is a hearing must be
rendered not later than 60 days after the closing of
the record, i.e., 60 days after the Board receives the
final authorized submission in the case.

(b) All hearings will be conducted expeditiously
and without undue delay or postponement.

(c) The time periods established in paragraph(a)
of this section may be extended if:

(1) The parties jointly request a stay to engage in
settlement negotiations,

(2) Either party requests summary disposition; or

(3) The Departmental Appeals Board determines
that the Board is unable to hold a hearing or render
its decision within the specified time period for
reasons beyond the control of either party or the
Board.

[65 FR 4770, Feb. 1, 2000]

Subpart C—Appeals by Current or
Prospective Delegate Agencies

8§ 1303.20 Appeals to grantees by current or pro-
spective delegate agencies of rejection of an
application, failure to act on an application or
termination of a grant or contract.

(a) A grantee must give prompt, fair and adequate
consideration to applications submitted by current
or prospective delegate agencies to operate Head
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Start programs. The failure of the grantee to act
within 30 days after receiving the application is
deemed to be a rejection of the application.

(b) A grantee must notify an applicant in writing
within 30 days after receiving the application of its
decision to either accept or to wholly or substan-
tially reject it. If the decision is to wholly or sub-
stantially reject the application, the notice shall con-
tain a statement of the reasons for the decision and
a statement that the applicant has a right to appeal
the decision within ten work days after receipt of
the notice. If a grantee fails to act on the application
by the end of the 30 day period which grantees have
to review applications, the current or prospective
delegate agency may appeal to the grantee, in writ-
ing, within 15 work days of the end of the 30 day
grantee review period.

(c) A grantee must notify a delegate agency in
writing of its decision to terminate its agreement
with the delegate agency, explaining the reasons for
its decision and that the delegate agency has the
right to appeal the decision to the grantee within ten
work days after receipt of the notice.

(d) The grantee has 20 days to review the written
appeal and issue its decision. If the grantee sustains
its earlier termination of an award or its rejection of
an application, the current or prospective delegate
agency then may appeal, in writing, to the responsi-
ble HHS official. The appeal must be submitted to
the responsible HHS official within ten work days
after the receipt of the grantee's final decision. The
appeal must fully set forth the grounds for the ap-
peal.

(e) A grantee may not reject the application or
terminate the operations of a delegate agency on the
basis of defects or deficiencies in the application or
in the operation of the program without first;

(1) Notifying the delegate agency of the defects
and deficiencies;

(2) Providing, or providing for, technical assis-
tance so that defects and deficiencies can be cor-
rected by the delegate agency; and

(3) Giving the delegate agency the opportunity to
make appropriate corrections.

(f) An appeal filed pursuant to a grantee failing to
act on a current or prospective delegate agency's
application within a 30 day period need only con-
tain a copy of the application, the date filed, and
any proof of the date the grantee received the appli-
cation. The grantee shall have five days in which to
respond to the appeal.

(g) Failure to appeal to the grantee regarding its
decision to reject an application, terminate an
agreement, or failure to act on an application shall
bar any appeal to the responsible HHS official.
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§ 1303.21 Procedures for appeal by current or
prospective delegate agencies to the responsi-
ble HHS official from denials by grantees of
an application or failure to act on an applica-
tion.

(a) Any current or prospective delegate agency
that is dissatisfied with the decision of a grantee
rendered under Sec. 1303.20 may appeal to the re-
sponsible HHS official whose decision is final and
not appealable to the Commissioner, ACYF. Such
an appeal must be in writing and it must fully set
forth the grounds for the appeal and be accompa-
nied by all documentation that the current or pro-
spective delegate agency believes is relevant and
supportive of this position, including all written
material or documentation submitted to the grantee
under the procedures set forth in Sec. 1303.20, as
well as a copy of any decision rendered by the
grantee. A copy of the appeal and all material filed
with the responsible HHS official must be simulta-
neously served on the grantee.

(b) In providing the information required by
paragraph (a) of this section, delegate agencies
must set forth:

(1) Whether, when and how the grantee advised
the delegate agency of alleged defects and deficien-
cies in the delegate agency's application or in the
operation of its program prior to the grantee's rejec-
tion or termination notice;

(2) Whether the grantee provided the delegate
agency reasonable opportunity to correct the defects
and deficiencies, the details of the opportunity that
was given and whether or not the grantee provided
or provided for technical advice, consultation, or
assistance to the current delegate agency concern-
ing the correction of the defects and deficiencies;

(3) What steps or measures, if any, were under-
taken by the delegate agency to correct any defects
or deficiencies;

(4) When and how the grantee notified the dele-
gate agency of its decision;

(5) Whether the grantee told the delegate agency
the reasons for its decision and, if so, how such
reasons were communicated to the delegate agency
and what they were;

(6) If it is the delegate agency's position that the
grantee acted arbitrarily or capriciously, the reasons
why the delegate agency takes this position; and

(7) Any other facts and circumstances which the
delegate agency believes supports its appeal.

(c) The grantee may submit a written response to
the appeal of a prospective delegate agency. It may
also submit additional information which it believes
is relevant and supportive of its position.

(d) In the case of an appeal by a delegate agency,
the grantee must submit a written statement to the
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responsible HHS official responding to the items
specified in paragraph (b) of this section. The
grantee must include information that explains why
it acted properly in arriving at its decision or in fail-
ing to act, and any other facts and circumstances
which the grantee believes supports its position.
(e)(1) The responsible HHS official may meet in-
formally with the current or prospective delegate
agency if such official determines that such a meet-
ing would be beneficial to the proper resolution of
the appeal. Such meetings may be conducted by
conference call.

(2) An informal meeting must be requested by
the current or prospective delegate agency at the
time of the appeal. In addition, the grantee may
request an informal meeting with the responsible
HHS official. If none of the parties requests an in-
formal meeting, the responsible HHS official may
hold such a meeting if he or she believes it would
be beneficial for a proper resolution of the dispute.
Both the grantee and the current or prospective
delegate agency may attend any informal meeting
concerning the appeal. If a party wishes to oppose a
request for a meeting it must serve its opposition on
the responsible HHS official and any other party
within five work days of its receipt of the request.

(f) A grantee's response to appeals by current or
prospective delegate agencies must be submitted to
the responsible HHS official within ten work days
of receipt of the materials served on it by the cur-
rent or prospective delegate agency in accordance
with paragraph (a) of this section. The grantee must
serve a copy of its response on the current or pro-
spective delegate agency.

(9) The responsible HHS official shall notify the
current or prospective delegate agency and the
grantee whether or not an informal meeting will be
held. If an informal meeting is held, it must be held
within ten work days after the notice by the respon-
sible HHS official is mailed. The responsible HHS
official must designate either the Regional Office or
the place where the current or prospective delegate
agency or grantee is located for holding the infor-
mal meeting.

(h) If an informal meeting is not held, each party
shall have an opportunity to reply in writing to the
written statement submitted by the other party. The
written reply must be submitted to the responsible
HHS official within five work days after the notifi-
cation required by paragraph (g) of this section. If a
meeting is not to be held, notice of that fact shall be
served on the parties within five work days of the
receipt of a timely response to such a request or the
expiration of the time for submitting a response to
such a request.
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(i) In deciding an appeal under this section, the
responsible HHS official will arrive at his or her
decision by considering:

(1) The material submitted in writing and the in-
formation presented at any informal meeting;

(2) The application of the current or prospective
delegate agency;

(3) His or her knowledge of the grantee's pro-
gram as well as any evaluations of his or her staff
about the grantee's program and current or prospec-
tive delegate agency's application and prior per-
formance; and

(4) Any other evidence deemed relevant by the
responsible HHS official.

§ 1303.22 Decision on appeal in favor of grantee.

(a) If the responsible HHS official finds in favor
of the grantee, the appeal will be dismissed unless
there is cause to remand the matter back to the
grantee.

(b) The grantee's decision will be sustained
unless it is determined by the responsible HHS offi-
cial that the grantee acted arbitrarily, capriciously,
or otherwise contrary to law, regulation, or other
applicable requirements.

(c) The decision will be made within ten work-
days after the informal meeting. The decision, in-
cluding a statement of the reasons therefore, will be
in writing, and will be served on the parties within
five workdays from the date of the decision by the
responsible HHS official.

(d) If the decision is made on the basis of written
materials only, the decision will be made within
five workdays of the receipt of the materials. The
decision will be served on the parties no more than
five days after it is made.

§ 1303.23 Decision on appeal in favor of the cur-
rent or prospective delegate agency.

(a) The responsible HHS official will remand the
rejection of an application or termination of an
agreement to the grantee for prompt reconsideration
and decision if the responsible HHS official's deci-
sion does not sustain the grantee's decision, and if
there are issues which require further development
before a final decision can be made. The grantee's
reconsideration and decision must be made in ac-
cordance with all applicable requirements of this
part as well as other relevant regulations, statutory
provisions, and program issuances. The grantee
must issue its decision on remand in writing to both
the current or prospective delegate agency and the
responsible HHS official within 15 workdays after
the date of receipt of the remand.

(b) If the current or prospective delegate agency
is dissatisfied with the grantee's decision on
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remand, it may appeal to the responsible HHS offi-
cial within five workdays of its receipt of that deci-
sion. Any such appeal must comply with the re-
quirements of Sec. 1303.21 of this part.

(c) If the responsible HHS official finds that the
grantee's decision on remand is incorrect or if the
grantee fails to issue its decision within 15 work
days, the responsible HHS official will entertain an
application by the current or prospective delegate
agency for a direct grant.

(1) If such an application is approved, there will
be a commensurate reduction in the level of funding
of the grantee and whatever other action is deemed
appropriate in the circumstances. Such reduction in
funding shall not be considered a termination or
denial of refunding and may not be appealed under
this part.

(2) If such an application is not approved, the re-
sponsible HHS official will take whatever action he
or she deems appropriate under the circumstances.

(d) If, without fault on the part of a delegate
agency, its operating funds are exhausted before its
appeal has been decided, the grantee will furnish
sufficient funds for the maintenance of the delegate
agency's current level of operations until a final
administrative decision has been reached.

(e) If the responsible HHS official sustains the
decision of the grantee following remand, he or she
shall notify the parties of the fact within 15 work
days of the receipt of final submittal of documents,
or of the conclusion of any meeting between the
official and the parties, whichever is later.

§ 1303.24 OMB control number.

The collection of information requirements in
sections 1303.10 through 1303.23 of this part were
approved on January 22, 1993, by the Office of
Management and Budget and assigned OMB con-
trol number 0980-0242.

[58 FR 13019, Mar. 9, 1993]
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